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DATE COMPLAINT FILED: April 20,2010 
DATE OF NOTIFICATION: April 27,2010 
DATE OF LAST RESPONSE: June 11,2010 
DATE ACTIVATED: June 29,2010 

I 
EXPIRATION OF SOL: Earliest March 26,2015; 

Latest August 5,2015 

John D. Stevens 

Robert E. Kirkiand 
Kirkiand for Congress and Ronald H. Kirkiand, 
in his official capacity as treasurer 

Ronald H. Kirkiand 
2U.S.C.§441a(a)(l)(A) 
2U.S.C.§441a(f) 
2U.S.C.§441a(a)(7)(B) 
2 U.S.C.§ 434(b) 
11 C.F.R.§ 109.3(b) 
11 C.F.R.§ 109.21 

Disclosure reports; Commission indices 

None 

INTERNAL REPORTS CHECKED: 

FEDERAL AGENCIES CHECKED: 

L INTRODUCTION 

This matter involves alleged coordination between Robert E. Kirkiand and the campaign of 

his brother, congressional candidate Ronald H. Kiikland. The complaint alleges that Robert 

Kirkiand spent large amounts of his own funds for public communications - reported as independent 

expenditures - in support of the candidate and Kirkiand for Congress and Ronald H. Kirkiand, in his 

official capacity as treasurer (* ê Committee"). The complaint primarily asserts that Robert 

Kirkland*s communications, and specifically his use of the Committee's campaign ''slogan," was 
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1 based on information shared with him by the candidate and the Committee. Respondents deny that 

2 they coordinated any of the communications, and have submitted affidavits to that effect. Robert 

3 Kirkland's response also states that the wording was generic, commonly used, and was based on 

4 public sources. As discussed in more detail below, the explanation for how Robert Kirkiand came to 

5 use the similar content does not appear to be &ctually suppoxted by the available information. 

6 Accordingly, it does not appear that we have complete information as to how the similarities came to 
u> 

• ^ 7 exist. 
CO 

^ 8 Theaffidavits with the responses appear to sufficiently rebut that Robert Kiridand and Brad 

0 9 Greer,thepoliticalconsultantforhisexpenditureeffort, who were both volunteers with the 

10 Committee during January 2010 when they contracted to undertake the effi>rt, advised anyone else 

11 associated with the Committee of the planned expenditures in advance of their distribution. 

12 However, they do not specifically describe what activities the two engaged in while volunteering 

13 with the Committee, other than generally advising the candidate (Greer) or the campaign (Robert), 

14 raising funds (Robert), scheduling (Greer), and making recommendations on the hiring of campaign 

15 staff (Greer). The affidavits also do not specifically speak to whether Robert Kirkiand, or especially 

16 Gieer, who was an experienced political consultant, had any involvement with the Committee's 

17 media strategy or the creation of its public communications. While generally denying that there 

18 were any common vendors, there is insufficient infonnation to determine whether Greer, while not 

19 paid by the Committee, qualified as a common vendor and used or conveyed to Robert Kirkiand 

20 information about the Kirkiand campaign plans, projects, activities or needs which was material to 

21 the creation, production or distribution of Robert Kiridand's communications. 
22 The affidavits deny, with conclusory statements, that there was any suggestion or request, 

23 substantial discussions, or material involvement between Robert Kirkiand and others associated with 
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1 his expenditure effort on the one hand, and the candidate and Committee staff on the other. 

2 However, the affidavits do not provide sufficient factual information to allow the Commission to 

3 analyze Aether the conclusions are merited. Specifically, there is inadequate information to 

4 determine whedier Greer had actual authority to engage in activities involving the Committee's 

5 communications, such that he was an "agent" of the Committee at the same time he was discussing 

O 
6 and signing a contract ivith Robert Kirkiand to create and produce future communications. In 

W 
7 addition, the affidavits do not address the timing, nature, and scope of the discussions that Robert 

CO 
^ 8 Kitkland and Greer had with each other in January 2010 concerning the planned future expenditures. 
O 9 On balance, based on the complaint and the responses and other available information, we 
O 

10 believe an investigation is warranted to gather £icts to determine whether the communications at 

11 issue were coordinated based on Greer qualifying as a ''common vendoẑ  or as an ''agent." 

12 Therefore, we recommend that the Commission find reason to believe that Robert Kirkiand violated 

13 2 U.S.C. § 441 a(a)(l)(A) by making, excessive in-kind contributions to the Committee in the form of 

14 coordinated expenditures, and that the Committee and Ronald H. Kirkiand, in his official capacity as 

15 treasurer, violated 2 U.S.C. §§ 441a(f) and 434(b) by knowingly accepting and foiling to disclose 

16 excessive in-kind contributions. We further recommend that the Commission take no action at this 

17 time as to the candidate* Ronald H. Kirkiand. 

18 
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1 IL FACTUAL AND LEGAL ANALYSIS 

2 A. Factual Background 

3 Ronald Kirkiand was a candidate in the August 5,2010 Rq)ublican primary for Congress in 

4 Tennessee's Eighth District.* He filed a statement of candidacy with the Commission on January 13, 

5 2010. Between mid-December 2009 and February 7,2010, Ronald Kirkland's older brother Robert 

CO 6 served as a Committee volunteer, advising it''on various matters''and helping it''to raise funds.'' 

^ 7 Robert Kirkiand Response, Affidavit of Robert Kiridand n4-5C'RobertK.Aff."). Between 

^ 8 December 14,2009 and January 31,2010, Brad Greer also served as a Committee volunteer, 

O 9 "assisting in scheduling, advising the candidate, and making recommendations on the hiring of 

- 10 campaignstaff.'* Robert Kirkiand Respoiise, Affidavit of J. Bradley Greer 1|3(''GTeerAff.''). 

11 On January 21,2010, Robert Kirkiand signed a contract with Greer, whereby Greer agreed to 

12 serve as a consultant to an "independent expenditure effort" to be financed by Robert Kitkland. 

13 Robert K. Aff. ^7. In addition to hiring Greer, Robert Kirkiand retained legal counsel to advise him 

14 on his independent expenditure effort. A/, at ^6. Robert Kirkland's April Quarterly Report of 

15 Independent Expenditures (FEC Form 5) shows an initial $10,000 payment on February 1,2010, to 

16 the law firm of his current counsel, followed by a first payment to Greer for "Political Strategy 

17 Consulting" on February 5,2010. Greer states that he has had no involvement with the Committee 

18 or any of its activities since January 31,2010; Robert Kirkiand states his own involvement ended on 

19 February 7,2010. Gieer Aff. 1|4; Robert K. Aff. ^5. 

20 On or about March 26,2010, Robert Kiikland iq>pears to have disseminated communications 

21 via a website, www.ivotecoiiservative.com. Robert K. Response at 4. The home page of the website 

* Kirkiand lost the primary election, placing second with 24% of the vote. The winning candidate garnered a 48% 
share. 
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1 contained the following header: "Ron Kirkiand (.) Conservative for Congress(.) Join a 

2 Proven*Trusted-Conservative fighting for Tennessee values." www.ivoteconservative.com. See 

3 Attachment 1. Robert Kirkland's first public communication in support of Ronald appears to have 

4 been a Mareh 26,2010 radio advertisement that contained, in part, the following text: "That's why 

5 Ronald Kirkiand is running for Congress. Proven. Tested. Conservative." Complaint at 2.̂  The 

fjD 6 advertisement ends with the following disclaimer: "Robert Kirkiand Is responsible for the content of 

. ^ 7 this advertisement. Paid for by Robert Kirkiand and not authorized by any candidate or candidate 
CO 

' CM 
^ 8 committee. Go to www.ivotecQnservative.com." Id. Subsequent to these commimications, Robert 
G) 9 Kirkiand Appears to have paid for a campaign mailer and television ads in support of his brother's 
O 

10 candidacy in April 2010, as well as Ron Kirkiand yard signs in mid-May 2010, and newspaper ads 

11 starting in late May 2010. Slee, e.g., Robert K. Response at 4. The mailer, like Robert Kirkland's 

12 website, prominently displays the phrase "proven, trusted, conservative." Id. at Exhibit 7 (See 

13 Attachment 2). Although we do not have copies of the yard signs or the newspaper ads, we have 

14 scripts or copies of what appear to be three television ads.̂  As of August 5,2010 (the date of the 

15 primary election), Robert Kirkiand has reported spending $1,017,136.29 in indqpendent expenditures 

16 in support of Ronald Kirkiand, which include payments for research, polling, political and media 

17 consulting, mailers, website design, legal fees, and television, radio, and newspaper advertising. 

' The six-page complaint did not include numbered pages; accordingly, we have inserted our own numbers. Also, 
aldiough die complaint suggests that the ad may have been broadcast as early as March 22,2010, the responses and 
FEC filings clarify that March 26 was the first date. See, e.g., Robert Kiikland Miscellaneous Report dated April S, 
2010; Robert K. Aff. 1|7. 

' The complaint quotes fiom the script of a television ad that allegedly began airing on April 6,2010. Complaint at 
2. The script twice uses the word *tnist** but does not include the phrase *^ven, trusted, conservative.** We were 
able lo downtoad diree 30-second video olips fiom Robert Kifkland's website, which appears to have ceased 
operations shortly afier the August S primary election. One video clip contains the same text as the script included 
in the complaint; the second video ends with the statement '*Dr. Ran Kirkiand, a true conswative far Congress,** but 
does not contain tfie above phrase; die third video clip contains statements sudi as "[Ron Kiikland is] uniquely 
qualified to run finr Congress** but does not contain fiie phcase. 
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1 Althougjh the Committee did not provide a copy of any of its communications with its 

2 response, the candidate appeara to have subsequendy posted various ads on the Internet using the 

3 same or similar slogans and themes as those contained in Robert Kiridand's communications. 

4 See ht̂ ://www.youtube.com/user/DrRonKirkland (last visited 9/23/10). One ad, running for one 

5 minute and 41seconds, entiUed "Who is Ron Kirkiand?" (posted on 4/21/10), ends with the 

6 candidate stating'These ideas are proven, trusted, conservative, and so am I. I'm Ron Kirkiand 
in 
^ 7 and I appreciate your support." A 30-second ad entitied "Ron Kirkiand Tennessee"(posted 
oo 
^ 8 5/17/10) contains short clips of a speaker saying "Proven" (wood "PROVEN" on screen), tiien a 
sr 
O 9 second speaker saying "Trusted" (word "TRUSTED" on screen), then the first speaker saying 
CD 

^ 10 "Conservative" (word "CONSERVATIVE" on screen). A third ad, also 30 seconds, entitied 

11 "Kirkiand Responds" (posted 6/15/10), ends with tiie candidate stating "Our Tennessee values 

12 are proven, trusted, conservative, and so am I. You can count on me to fight for you in 

13 Washington."̂  

14 The complaint alleges that the respondents have violated the Act by making and receiving m-

15 kind contributions in excess of the Act's limitations. Specifically, the complaint alleges that the 

16 website, television ads, and radio ads paid for by Robert Kirkiand constituted coordinated 

17 communications under 11 C.F.R. § 109.21 based on (1) their use of the Committee's campaigii 

18 "slogan" ("proven, trusted, conservative"), (2) statements made by the campaign manager showing 

19 that Robert Kirkiand suggested making expenditures in support of his brother and that the 
20 Committee assented to the suggestion, (3) the "close familial tie" between Ronald and Robert 

21 Kirkiand, and (4) Robert Kirkland's enthusiastic support of his brother's candidacy, as demonstrated 

* In addition, ifae complaint included an email communication finm the candidate, dated April 4,2010, as well as a 
copy of the home page on the Connnittee*s website. See Attadiments 3-4. 
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1 by a February 6,2010 fundraising email he sent. The complaint alleges that the communications are 

2 subject to in-kind contribution limits far lower than the amounts reported on Robert Kirkland's Form 

3 5.̂  llie complaint further alleges that the disbursements should have been reported as in-̂ ^ 

4 contributions. 

5 In denying die allegations, Robert Kiridand's response makes the following arguments, 

^̂  6 supported by affidavits from Kiridand and his independent expenditure consultants Brad Greer and 

7 Terry Benham: 
09 

8 • The fact that Robert Kirkiand is Ronald Kirkland's brother is legally irrelevant to a 
xsf 9 coordination analysis. The affidavits each deny that Ronald Kirkiand or anyone 
D 10 associated with his campaign was materially involved in any of the indq)endent 
O 11 expenditures, or that there has been any request or suggestion or substantial discussion, as 

12 defined at 11 C.F.R. § 109.21(d). 
13 
14 • Robert Kirkiand avers that he ceased all involvement with the Kirkiand campaign and 
15 consulted with counsel before makmg any independent expenditures in order to ensure 
16 compliance with the law. Robert K. Aff. ̂ 5,6. 
17 
18 • Brad Greer tenxuiiated Ms involvememwitii the campaign on January 31,2010, a day 
19 before he started his consulting work for Robert Kirkiand. Greer Aff. ̂ 4,5. 
20 
21 • Although Ronald Kirkland's campaign manager. Brent Leatherwood, was quoted in a 
22 news article (Att. 8 of the complaint) as having knowledge of Robert Kirkland's 
23 independent expenditure effort, this knowledge stemmed from the public broadcast of the 
24 radio ads. 
25 
26 • No common vendors or former employees were involved with the independent 
27 expenditures. Former volunteers Robert Kirkiand and Brad Greer are not former 
28 employees under the regulatory definition. 
29 
30 • Robert Kirkland's use of the phrase "proven, trusted, conservative" in some of bis 
31 independent expenditures does not satisfy the republication standard because the 
32 language is too generic and general. 
33 

The Committee's FEC reports show that Robert Kirkland made a S2,400 primary election contribution and a 
S2,400 general election coniributkm, both on Januaiy 14,2010. Accordingly, he had reached his 2010 cycle 
contribution limit to the Committee befim he started making ejqienditures in support of Ronald Kirkiand. 
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• The phrase "proven, trusted, conservative" was based on a biography posted on the 
Kirkiand campaign's website that Brad Greer read and decided to use as a prominent 
theme in the independent expenditures.̂  

The Committee's response, supported by affidavits from candidate Ronald Kiikland, his 

"general consultant" Joel McElhannon, and his campaign manager Brent Leatherwood, makes the 

same or similar arguments as in Robert Kirkland's response, but provides further details on certain 

points: 

• McElhannon developed the language "proven, trusted, conservative" for use in the 
Committee's communications and has used that language in previous campaigns. 
McElhamionAff.1l7. 

• The Committee first used the phnee "proven, trusted, conservative" in a Februaiy 26, 
2010 fundraising letter (one month before Robert Kirkland's first independent 
expenditure) and on the Committee's website on April 5,2010. 

• McElhannon states that he has never met or spoken to Robert Kirkiand, that he has had 
no material involvement in any of Robert Kirkland's ads, and that he never conveyed any 
campaign plans, projects, activities or needs "for the purpose of producing or distributing 
the communications." McElhaimon Aff. ̂ 5,9,10. 

B. Legal Analysis 

1. Overview 

The central issue in this matter is whether advertisements paid for by Robert Kirkiand in 

support of candidate Ronald Kirkiand were, in fact, independent expenditures, as reported, or 

whether they were coordinated with the Kurkland Committee.̂  The central allegation regarding 

Robert Kirkland*s response also claims that the complaint is defective because the complainant failed to include 
his address. See 11 C.F.R. § 111.4(b)(1). However, the envelope containing the complaint included the address. 

^ That Robert and Ronald Kirkiand are brothers and that Robert previously sent a fundraising email are irrelevant 
since those same ficts equally support Robert Kirkland*s desire to undertake an independent expenditure effort to 
assist his brotfier*s candidacy. In addition, it appears that the Committee's response, includiî  the affidavit of 
campaign manager Brent Leatherwood, is sufficient to rebut the alleged coordination based on press statements 
reportedly made by him. On April 8,2010, Leatherwood reportedly stated dut "[e]arly on, Robert [Kiikland] 
decided he wanted to do an independent e>q)enditure efiforf* in order to "level the phoning field,** but he also noted 
that the brothers had cut off all communication and that the campaign had "no Imowledge of what is being done 
diere and what [Robert] is planning to do.** AtL 8 of Complaint The Committee contends diat Leatherwood had no 
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1 coordination is based on Robert Kiridand's use of what appears to have become a key theme or 

2 slogan in the candidate's campaign C*proven, trusted, conservative"). While the individual words 

3 are generic, and the use of the phrase is not unique to the Kirkiand campaigjQi, its prominent use in 

4 both Robert Kirkland's and the Committee's communications materially reinforced the campaign's 

5 message in a shorthand manner such that if coordinated, Robert Kirkland's communications would 

6 appear to be in-kind contributions.* 
in 
^̂  7 While Robert Kirkland's response provides an explanation for how his communications 
oo 
^ 8 came to prominentiy use the same or similar slogan as the Committee's communications, that 

«^ 
Q 9 explanation does not appear to be supported by the available information. Greer states that he 
Q 

H 10 **decided to use [the] phrase as a prominent theme" in Robert Kirkland's expenditures based on his 

11 reading of a biography of Ronald Kirkiand that was posted on the Committee's website. Greer Aff. 

12 1̂6. 5ee a/50 Robert K. Aff. 116. Robert Kirkland's response did not provide a copy of the 

13 biography. However, none of the words, "proven, trusted, conservative," appear, alone or in 

14 conjunction, in the biography posted on the Committee's website as of April 13,2010. See 

15 Attachment 5. Indeed, Joel McElhaimon states that the Committee's first use of the phrase on the 

16 campaignivebsite was not imtil April 5,2010. McElhannon Aff. f 16. According to McElhannon, 

17 the Committee initially used the phrase "in a campaign fundraising letter on February 26,2010." Id. 

18 at 115. The Committee did not provide a copy of the letter, or indicate whether a copy had been sent 

knowledge of the independent expenditure effort before Robert Kiikland started airing radio ads m late March, and 
Leatherwood states in his affidavit that he has had no material involvement In decisions concealing any of 
Kirkland*s ads and did not convey any campaign plans, projects, activities or needs to Kirkiand or his agents. 
Committee Response at S; Leatherwood Aff. 8. 

* Robert Kirkland's website communications would be appear to be exempt from being treated as ''contributions" 
under the Act, even if tfâ  were coordinated with the Committee. See 11 C.F.R. § 100.94 (an individual's 
uncompmsated personal services related to Internet activities, or his or her use of equipment or services ibr 
uneoRipensated internet activities, is not a contribution whether that individual is "acting independently or in 
cooEdination with any candidate [or] authorized CMnmittee**). 
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1 to Robert Kiikland or Greer. In any event, the affidavits do not appear to adequately explain how 

2 the two sets of communications came to include the same or similar language. 

3 Under the Federal Election Campaign Act of 1971, as amended ("Act"), no jgerson may make 

4 a contribution, including an in-kind contribution, to a candidate and his or her authorized political 

5 committee with respect to any election for Federal office which, in the aggregate, exceeds $2,400. 

1̂  6 2 U.S.C. § 441a(a)(l)(A); see 2 U.S.C. § 43 l(8XaXi), 11 C.F.R. § 100.52(dXl). The Act defines in-

1̂  7 kind contributions as, inter tdia, expenditures by any person "in cooperation, consultation, or 

^ 8 concert, with, or at the request or suggestion of, a candidate, his authorized political committees, or 

O 
O 
O 9 tiieiragents...." 2U.S.C.§441a(aX7XB)(i). 

10 A communication is coordinated with a candidate, an authorized committee, a political party 

11 committee, or agent thereof if it meets a three-part test: (1) payment by a third party, (2) satisfaction 

12 of one of four "content" standards, and (3) satisfaction of one of six "conduct" standards. See 

13 11 C.F.R. § 109.21. In this matter, the first prong of the coordinated communication test is satisfied 

14 because Robert Kiikland is a thiid-party payor. The second prong of the test, the content standard, 

15 also appears to be satisfied. Since the advertisements were reported as independent expenditures, it 

16 seems reasonable to infer at this juncture that they either contained express advocacy or featured a 

17 clearly identified candidate and were disseminated in-die candidate's jurisdictian within 90 days of 

18 thcelection.' 11 C.F.R. §§ 100.26,109.2l(cX3) and (4Xi). Thus, whetiier or not Robert Kirkland's 

' Robert Kiricland*s independent expenditure filings indicate that the bulk of his spending occurred within the 90-
day window, which began on May 7,2010. 

The D.C. Circuit found aspects of die content and conduct prongs of the coordinated communications regulation at 
11 C.F.R. § 109.21(G) and (d) invalid but did not enjoin the Commission from enforcing them. See Shays v. F.E.C., 
528 F.3d 914 (D.C. Cir. 2008) (̂ Shays IIIAppeaT). Qn August 26,2010, fai response to die Shays III Appeal, the 
Commission approved the Final Rules and Explanation and Justification for Coordinated Communications CFinal 
Rules"). The Final Rules, which go into effect on December 1,2010, add a new standard to the content proî  of the 
coordination rules to cover public communications that are the functional equivalent of express advocacy. The Final 
Rules do not aher dte conduct prong of the coonlination rules, but provide fiiitiier justification for retaining Ihe 120-
dî  time period in the common vendor and fomer emptoyee conduct standards. 
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1 communications were independent expenditures (or disbursements, if they did not contam express 

2 advocacy) or coordinated communications hinges on an analysis of the conduct prong of the test. 

3 2- Common Vendor 

4 One way the conduct prong may be satisfied is if (1) the person paymg for the 

5 commimication contracts with or employs a commercial vendor to create, produce or distribute the 

00 
6 communication; (2) that commercial vendor has provided any of the enumerated services to the 

7 candidate who is clearly identified in the communication during the previous 120 days; and (3) that 
CO 

^ 8 commercial vendor uses or conveys to the person paying for the commimication infonnation about 

Q 9 the campaign plans, projects, activities or needs of the clearly identified candidate, and that 
O 
^ 10 infonnation is material to the creation, production or distribution of the communication (the 

11 "common vendor" standard). See 11 C.F.R. § 109.21 (d)(4). 

12 Regarding the first element, the responses acknowledge that Robert Kirkiand, a third-party 

13 payor, contracted with Greer to create, produce and distribute his communications. See 11 C.F.R. 

14 §§ 109.21(d)(4)(i) and 116.1(c). "Commercial vendor" means any person providmg goods or 

15 services to a candidate or political committee whose usual and normal business involves the sale, 

16 rental, lease or provision of those goods or services. 11 C.F.R. § 116.1(c). Robert Kirkland's 

17 response states that Greer "is a poiitical consultant " aud various news reports describe Greer as 

18 a "political consultant** or "political strategist" and identify past campaigns on which he has worked. 

19 See, e.g., John McAnUe, "Brotiierly Love and Spending Limits" CQ-ROLL CALL, April 13,2010 

20 ("(jieer... has worked on several campaigns ")." Thus, Brad Greer appears to be a person 

'® In common vendor cases, the candidate, or his or her authorized committee, does not receive or accept an in-kind 
contribution unless they engage in conduct described in 11 C.F.R. § 109.21(dXlH3). See 11 C.F.R. § 109.21(b)(2). 

" The article noted tint Cheer had served as a volunteer to die Kiridand campaign and included the following quote 
concerning his relationship to the Kirldands: "I have known die Kiiklands for years and years When Ron 
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1 whose usual and noimal business mvolves providing political consulting services, leaving open the 

2 question whether he provided those services to the Committee. Given his background, and the 

3 description, thouĝ h vague, of his services to the Committee, it appears that Greer may have provided 

4 one or more services enumerated at 11 C.F.R. § 109.21(d)(4)(ii) to the candidate during the previous 

5 120 days.^^ See Greer Aff. ^5 (activities for campaign included advising the candidate and making 

^ 6 recommendations on the hiring of campaign staff). 

ts) 7 The affidavits do not provide specific information as to whether Greer advised the 
CO 
r4 8 candidate or the Committee about media strategy or future communications, or whether he 

Q 9 participated in discussions or made decisions concerning these subject areas. McElhannon, the 
Q 

rH 10 Committee's general consultant who had used the phrase in previous campaigns, and was the one 

11 who decided to use it prominentiy in Ron Kirkland's campaign, states in his affidavit that he 

12 contracted with the Committee on January 1,2010, that he never met or spoke to Robert 

13 Kirkiand, and that he never conveyed the Committee's campaign plans, projects, activities or 

14 needs to Robert Kirkiand or anyone acting on his behalf **for the purpose of producing or 

15 distributing communications." McElhannon Aff. fp, 5,10. As to Greer, McElhannon does not 

16 specifically say he never talked with Greer, or that he never conveyed to Greer the Committee's 

17 campaign plans, projects, activities or needs; he only says that he did not do so "for the purpose 
18 of producing or distributing communications." However, the common vendor standard does not 

19 require that the conveyor of the information to the common vendor know that the common 

Kiikland announced he was going to run, I did help in an initial phase with some of the basics [That work 
involved] advising about campaign structure, recommending to Ron Kirkiand people he might need to meet and 
speak with and the ways campaigns are nm.** 

12 
Those services include, inter alia: Development of media strategy; developing the content ofa public 

communication; producing a public communication; selecting personnel, contractors, or subcontractors; or 
consulting or tMfaerwise providing political or media advice. 11 C.F.R. § 109.21(dX4XiO-
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1 vendor intends to use it for a future communication. Rather, the conveyance language in the 

2 standard is followed by the requirement that the infonnation conveyed be material to a later 

3 communication. 

4 The &ct that Greer may have provided the enumerated services as a volunteer would not 

5 appear to preclude his qualifying as a "common vendor." While the Commission considered, but 

^ 6 determined not to, interpret the former employee (or independent contractor) standard at section 
IJft 

fTi 7 109.21(d)(5) to cover volunteers, that was based on its view that the use of tho word 'employee' in 
CO 

Cjl 8 section 214(c)(3) of BCRÂ ^ was "a significant indication of Congressional intent that the 

Q 9 regulations be limited to individuals who were in some way employed by the candidate's campaign 
O 

*̂  10 orpoliticalparty committee, either directiy or as an independent contractor." Explanation & 

11 Justification ("E&J"), 68 Fed. Reg. 421,439 (2003). While we have not located any coordination 

12 cases involving volunteer common vendors, the Commission has not similarly expressly limited the 

13 term "common vendor" as excluding volunteers, and the regulation does not state that the political 

14 committee, like the payor of the communications, must have employed or contracted with a 

15 commercial vendor. 

16 As for the third element of the common vendor standard, we have no information at this time 

17 that Greer used or conveyed to Robert Kirkiand infonnation about the Kurkland campaign plans, 

18 projects, activities or needs which was material to the creation, production or distribution of the 

19 communication. 11 C.F.R. § 109.21(dX4)(iii). However, in other common vendor cases where the 

20 Commission had littie or no infonnation as to this element, the Commission has made reason to 
21 believe findings where the respondents submitted limited responses with no affidavits, see, e.g., 

22 MUR 5502 (Martinez), or submitted affidavits that did not squarely address the issues. See, e.g.. 

" The reference to section 214(c)(3) of BCRA (Bipartisan Bipartisan Campaign Reform Act of2002, Pub. L. 107-
1S5,116 Stat 8t (2002)) is included in a footnote to 2 U.S.C. § 441a(aX7)CBXii)-
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1 MUR 5598 (Swallow), MUR 5415 (Club for Growtii). In each of tiiese cases, die Commission 

2 approved an investigation to determine whether the use or exchange of information occurred as 

I 3 described in 11 C.F.R. § 109.21(d)(4)(iii), and the same approach appears warranted here. 

4 3. Request or Suggestion/Material Involvement/Substantial Discussion 

5 The conduct prong may also be satisfied when, inter alia, (1) a communication is created, 

6 produced or distributed at the request or suggestion ofthe candidate or his or her authorized 
in 

• ^̂  7 coinmittee, or at the suggestion of the persoir paying for the commuiiicatioii; and the candidate or his 

^ 8 or her committee assents to that suggestion; (2) the candidate or his or her authorized committee is 

O 9 materially involved in certain decisions regarding the communication; or (3) the communication is 
O 

*̂  10 created, produced or distributed after one or more substantial discussions about the communication 

11 between the candidate and his or her authorized committee and the payor and his or her agents. 

12 11 C.F.R. § 109.21(d)(l)-(3). If Cireer, or botii Robert Kiridand and Greer, were Committee 

13 "agents," then it is possible their conversations with each other - particularly around the time they 

14 entered into the independent expenditure contract but before leaving the campaign - may satisfy one 

15 or more of these standards of the conduct prong. 

16 The Commission's regulations state that "any reference [in the coordination provisions] to a 

17 candidate, or a candidate's authorized committee,... includes an agent thereof." 11 C.F.R. 

18 § 109.20(a). It appears that the Commission intended that both employees and volunteers con 

19 qualify as agents. See Revised E&J for "Definitions of 'Agent' for BCRA Regulations on Non-

20 Federal Funds or Soft Money and Coordinated and Independent Expenditures," 71 Fed. Reg. 4975, 
21 4977-78 (2006) (Commission's post-BCRA definitions of agent capture, as opposed to the pre-

22 BRCA rules, a larger set of individuals, including volunteers, and "create the appropriate incentives 



First General Counsel's Report 
MUR 6277 (Kirkiand for Congress) 
Page IS of 19 

1 for candidates... to ensure that their employees and volunteers are fiuniliar with, and comply with, 

2 BCRA's sofi money and coordination provisions"). 

3 An "agent" is defined at 11 C.F.R. § 109..3(b) as any person who has actual authority, either 

4 express or implied, to engage in certain enumerated activities on behalf of a federal candidate, 

5 including, inter alia: 

t%, 6 (1) To request or suggest that a communication be created, produced, or distributed. 
un 7 (2) To make or authorize a communication that meets one or more of the content standards 

8 set forth in 11 CFR i09.21(c). 
^ 9 (3) To request or suggest thai any other peison create, produce, or distribute any 
^ 10 comnmnication. 
^ 11 (4) To be materially involved in decisions regarding: 
CD 12 (i) The content of the communication; 
^ 13 (ii) The intended audience for the communication; 

14 (iii) The means or mode ofthe communication; 
15 (iv) The specific media outiet used for the communication; 
16 (v) The timing or fiequency of the communication; or 
17 (vi) The size or prominence of a printed communication, or duration of a communication 
18 by means of broadcast, cable, or satellite. 
19 
20 The responses and affidavits provide no infoimation regarding either Robert Kirkland's or 

21 Greer's authority as committee volunteers, and only general descriptions of the activities that 

22 Kirkiand and Greer engaged in on behalf of the Committee; Kiikland states that his activities 

23 mcluded advising the campaign "on various matteis" and Greer states that he "advis[ed] the 

24 candidate," without describing the nature of his advice. Robert K. Afif. ̂ 4; Greer Aff. Given that 

25 Greer was an experienced political consultant, it is possible that tiie candidate or others in the 

26 campaign gave him actual authority, express or implied, to engage in one or more ofthe activities 

27 enumerated at 11 C.F.R § 109.3(b) that define an "agent" for puiposes of coordination. Without 

28 more specific information about what Greer's activities were with the campaign, we cannot 

29 determine whetiier this was the case. It is also possible that Robert Kurkland may have been an agent 

30 by virtue of authority given to hun in his advisoiy role in or around January 2010. 
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1 Robert Kirkiand and Greer likely began discussing Kirkland's plan to make independent 

2 expenditures in January 2010 while they were both still volunteering with the campaign, since 

3 they entered into a contract on January 21,2010, for Greer .to serve as Kirkland's independent 

4 expenditure consultant. Moreover, Robert Kirkiand states that he consulted an unidentified 

5 "political advisor" in January 2010 - who may have been Greer - in determining the "feasibility" 

. ^ 6 of his making independent expenditures. Robert K. Aff. ̂ 4. Such consultation might also have 

fi) 7 mcluded plans for communications using the Committee's planned phrase, which may have been 
CO 

^ 8 sufficient to satisfy the request or suggestion, substantial discussion, or material involvement, 

Q 9 elements. With regard to material involvement, the E&J states at 68 Fed. Reg. at 434: 
P 
H 10 [I]t is not necessary that the involvement of the candidate [or candidate's agent] 

11 . . . be traced directly to one specific communication [by the third-party spender]. 
12 Ratiier, a candidate's [or candidate's agent's]... involvement is material to a 
13 decision regarding a particular communication if that communication is one of a 
14 number of commmiieations and the candidate [or candidate's agent] . . . was 
15 materially involved in decisions regarding the strategy for those commumcations. 
16 For example, if a candidate [or candidate's agent] is materially involved in a 
17 decision about the content or timing of a 10-part advertising campaign, then each 
18 of the 10 communications is cooidinated witiiout the need for further inquiry into 
19 the decisions regarding each individual ad on its own. 
20 

21 The affidavits do not address the timing, scope, content, or extent of the discussions 

22 between Robert Kirkiand and Greer suxrounding the signing of their contract, and Kixkland did 

23 not submit a copy of the contract, which might have shed more iigiht on these matters. 

24 Accordingly, there is reason to investigate whether Greer or Kiridand were "agents" of the 

25 Committee and, if so, whether their contacts with each other while acting as agents satisfied one 

26 or more conduct standards. See MUR 5440 (The Media Fund) (Commission authorized 

27 investigation to determine whether individual was an "agent" of national party committee for 

28 purposes of coordination, where that individual served on executive committee of party while 

29 directing activities of organization that paid for ads satisfying applicable standards of content 
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1 prong); see also MUR 6056 (Protect Colorado Jobs, et al.) (OGC recommended Commission 

2 find reason to believe that organization may have coordinated mailer with campaign and 

3 authorize investigation focusing on, inter alia, whether individual who may have provided fimds 

4 to oiganization and served as legal advisor to campaign, had actual authority to engage in 

5 activities on behalf of the campaign; Commission voted 3-3 on reason to believe 

^ 6 recommendations and 6-0 to close file). 

' m 7 4. Conclusion 

j 
^ 8 Based on the foregoing, we recommend that the Commission find reason to believe that 
Q 9 Robert E. Kirkiand violated 2 U.S.C. § 441 a(a)(l)(A) by making excessive in-kind contributions to 

.' Q 

' rH 10 the Committee in the form of coordinated expenditures, and that the Committee and Ronald H. 

11 Kukland, in his official capacity as treasurer, violated 2 U.S.C. §§ 441a(f) and 434(b) by knowingly 

12 acceptmg and failing to disclose excessive in-kind contributions. Given the recommended 

13 investigation, we recommend that the Commission take no action at this time as to the candidate, 

14 Ronald H. Kukland, in his personal capacity. 

15 m. PROPOSED INVESTIGATION 

16 An investigation to determine whether Robert Kirkiand coordinated the expenditures at 

17 issue with the Committee would focus on whether Greer was a common vendor, and whether 
18 information from the Committee was used or conveyed by him that was material to Robert 

The complaint also alleged that Robert Kiikland made excessive contributions to the Kirkiand Committee by 
coordinating expenditures through the "republishing of campaign materials prepared by a candidate** when Revert 
Kirkiand used the phrase *^ved, trusted, conservadve.*' Complaint at 4. The Commission's regulations state that 
die republication of any broadcast or other form of campaign materials prepared by a candidate's authorized 
committee shall be conskiered a contribution for die purposes of contribution limitations and reporting 
responsibilities ofthe person making the e)q)endituFe. 11-C.F.R. §§ 109.23,109.21(dX<S). Since we do not have 
enough information at tins time concotning what campaign materials, if any. Robert Kirkiand or Greer may have had 
access to. we cannot faliv analyze tiiis allegation. | 

I 
I 
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1 Kirkland's communications in support of his brother's candidacy. 

1 
1 
1 
1 
1 
1 

fsj "1 

O 
O 

1 

n I 
n I 
n 1 
n 1 
15 In the event that further investigation becomes necessaiy, we request that the Commission 

16 authorize the use of compulsory process in this matter, including the issuance of appropriate 

17 interrogatories, document subpoenas, and deposition subpoenas, as necessary, subject lo 

18 circulation on a 48-hour tally. 

19 IV. RECOMMENDATIONS 

20 1. Find reason to believe tiiat Robert E. Kirkiand violated 2 U.S.C. § 441a(a)(l)(A). 
21 
22 2. Find reason to believe that Kiikland for Congress and Ronald H. Kirkiand, in his official 
23 capacity as treasurer, violated 2 U.S.C. §§ 441a(f) and 434(b). 
24 
25 3. Take no action at this time as to Ronald H. Kirkiand in his pereonal capacity. 
26 
27 4. Approve the attached Factnal and Legal Analyses. 
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5. Authorize the use of compulsoiy process in this matter. 

6. Approve the appropriate letters. 

Date ' 

Christopher Hughey 
Acting General Counsel 

'̂ usin L. Lebeamf ''^^ 
Acting Deputy Associate General Counsel 
for Enforcement 

Peter G. Blumberg 
Assistant General Counsel 

mas J. Andeiso^ Thomas 
Attorney 

Attachments: 
1. Copy of home page ofthe Robert Kirkiand website www.ivoteconservative.com 
2. Copy of Robert Kirkiand mailer 
3. Copy of April 4,2010 email from Ronald Kiikland 
4. Copy of home page of Committee website www.votekiikland.com 
5. Copy of candidate biography on Committee website 
6. 
7. 

l i e 
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